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ABBOTT’S
FRANCHISE AGREEMENT

THIS AGREEMENT (the “Agreement™) is made this day of ,20 by
and between ABBOTT’S FROZEN CUSTARD, INC., a New York corporation, having its principal place of
business at 4791 Lake Avenue, Rochester, New York (“Franchisor” or “Abbott’s”) and
, Jointly and severally where more than one, having its principal place of
business at , (“Franchisee™).

WITNESSETH:

WHEREAS, Franchisor has developed and owns a unique system for opening and operating retail frozen
custard (and related products) stands using a unique method for the preparation, marketing, distribution and
serving of ice cream products, including frozen custard, frozen yogurt, sherbet, and related products. (the
“Abbott’s System’ or “Svstem™);

WHEREAS, the distinguishing characteristics of Franchisor’s Abbott’s System include, without
limitation, the names “Abbott’s” and “Abbott’s Frozen Custard”; specially designed color schemes, signs,
emblems; confidential formulas and recipes used in the preparation of ice cream products; specialized menus; and
standards and specifications for equipment, equipment layouts, products, operating procedures, marketing and
management programs, all of which may be changed, improved, and further developed by Franchisor from time to
time;

WHEREAS, Franchisor identifies the Abbott’s System by means of certain trade names, service marks,
trademarks, logos, emblems, and other indicia of origin, including, but not limited to, the marks “Abbott’s”,
“Abbott’s Original Frozen Custard”, “Abbott’s Frozen Custard: Always the Best”, “Abbott’s Homemade”,
“Abbott’s Frozen Custard”, “Abbott’s Frozen Custard” Ribbon Logo, and “Abbott’s Frozen Custard” Circle logo,

and such other trade names, service marks, trademarks and trade dress as are now, or may hereafter, be designated
by Franchisor for use in connection with the Abbott’s System (collectively referred to as the “‘Proprietary Marks™);

WHEREAS, Franchisor continues to develop, use, and control the use of such Proprietary Marks to

identify for the public the source of services and products marketed thereunder in the Abbott’s System and to
represent the System’s high standards of quality, appearance, and service;

WHEREAS, Franchisee wishes to be assisted, trained, and licensed by Franchisor as an Abbott’s
franchisee and licensed to use, in connection therewith, the Abbott’s System; .

WHEREAS, Franchisee understands the importance of the Abbott’s System and Abbott’s high and
uniform standards of quality, cleanliness, appearance, and service, and the necessity of opening and operating
Abbott’s Units (as defined below) in conformity with the Abbott’s System;

NOW, THEREFORE, the parties hercto agree as follows:

L APPOINTMENT

1.01.  Franchisor grants to Franchisee a franchise to open and operate an Abbott’s frozen custard retail
stand (the “Unit” or “Franchised Unit”) at one location only as follows:
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Address:

If the location is not determined at the time of signing this Agreement, Franchisee must submit a location
approval application to Franchisor describing the proposed site. Franchisor shall respond within ten (1 0) days,
either accepling or rejecting (with reasons) the proposed location. Franchisee must submit to Franchisor
satisfactory evidence that Franchisee is permitted use under the zoning laws for the proposed location (or a copy of
an application rezone or for a specific use permit). '

1.02. Terrtory. Subject 1o the terms and conditions of this Agreement and provided Franchisee 1s not
otherwise in default of this Agreement and/or any other agreement between Franchisor and Franchisee (or any
parent, subsidiary or affiliate of Franchisee), Franchisor shall not establish, nor franchise another to establish a
Unit under the Abbott’s System, for the term of this Agreement, within the area described in Exhibit “A” of this -
Agreement (the “Territory™), without Franchisee’s prior written consent. Notwithstanding the foregoing,
Franchisor may, from time to time during the term hereof, reduce or modify the Territory to encompass a
geographic area immediately surrounding the Franchised Unit which shall include a population (residential and/or
daytime business or commercial) of no less than 10,000 people, which modification shall become effective upon
Franchisee’s receipt of written notice from Franchisor to Franchisee.

1.03. Except as otherwise set forth herein, (i) the franchise granted to Franchisee under this Agreement
is non-exclusive, and grants to Franchisee the rights to establish and operate the Franchised Unit at only the
specific location set forth hereinabove, (ii) no exclusive, protected or other territorial ri ghts in the contiguous area
or market of such Franchised Unit or otherwise is hereby granted or to be inferred and (iii) Franchisor and/or its
affiliates have the right to operate and grant as many other franchises for the operation of Abbott’s Units,
anywhere in the world, as they shall, in their sole discretion, elect.

1.04. Franchisor retains the rights, among others, on any terms and conditions Franchisor deems
advisable, and without granting Franchisee any rights therein: (a) to establish and operate, and license others to
establish and operate a business similar to or the same as the Franchised Unit under the same or different
Proprietary Marks at any location.outside of the Territory; (b) to selt or distribute, directly or indirectly, or license
others to sell or distribute ice cream products and any other products or services, including, without limitation,
sales made at supermarkets, convenience stores, grocery stores, machines, variety stores and the Internet, at any
location (notwithstanding its proximity to the Unit) under the same or different Proprietary Marks as Franchisor
and Franchisor’s affiliates deem appropriate; and (c) to grant franchise rights within or outside of the Territory for
other types of businesses that do not compete with the retail sale of frozen custard or ice cream products.

1.05. Franchisee may relocate its Unit to another location within the premises Territory; otherwise,
Franchisee will not, without, Franchisor’s prior written consent (which shall not unreasonably be withheld), move
the Unit or operations or establish another Unit or operation in the Territory during the term of this Agreement. If
Franchisee moves the Unit or operations in accordance with this section, Franchisee and Franchisor must agree
upon a new Territory, and such Territory may not continue to be as originally defined in Section 1.02 above.
Franchisee will not operate any business other than a Unit from the subject location without Franchisor’s written
consent.

1.06. With Franchisor’s prior written approval, which shall not be unreasonably withheld, Franchisee
may participate in fairs, festivals and other public community events in the Territory; provided, however,
Franchisor reserves the right to grant another Abbott’s franchisee the right to participate in such events if
Franchisee does not confirm to Franchisor within three (3) days after Franchisor’s written notice to Franchisee
inquiring about Franchisee’s participation in such event.
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1. TERM

2.01.  Except as otherwise provided in this Agreement, the initial term of this Franchise Agreement (the
“Term™) shall expire on the tenth (1 0"™) anniversary of the date of commencement of operation of the Franchised
Unit. Forall purposes under this Agreement, the date of commencement of operation of the Franchised Unit shall
be the date verified in writing by Franchisor and delivered to Franchisee in a form substantially similar to the
Notice attached hereto as Exhibit “B.” Franchisee agrees and shall be obligated to operate the Franchised Unit
and perform hereunder for the full Term of this Agreement.

2.02. Franchisee may, at its option, renew this franchise for one (1) additional period of ten (10) years,
provided that, at the time of renewal:

A, Franchisee gives Franchisor written notice of such election to renew not less than six (6)
months nor more than twelve (12) months prior to the end of the initial Term;

B. Franchisce executes Franchisor’s then-current standard form of franchise agreement,
which may include, without limitation, a higher royalty fee or other amounts due Franchisor other than
those contained in this Agreement;

C. Franchisee executes a genera) release in a form prescribed by Franchisor of any and all
claims against Franchisor and its officers, directors, agents, and employees;

D. Franchisee is not in default of any provision of this Agreement, or any amendment hereof
or successor hereto, or any other agreement between Franchisee and Franchisor and Franchisee has fully
and faithfully performed all of Franchisee’s obligations throughout the term of this Agreement;

E. Franchisee has paid or otherwise satisfied all monetary obligations owed by Franchisee to
Franchisor and any indebtedness of Franchisee, which is guaranteed by Franchisor, and Franchisee has
timely paid or otherwise satisfied these obligations throughout the term of this Agreement;

F. Franchisee agrees, at its sole cost and expense, to reimage, renovate, refurbish and
modernize or replace the Franchised Unit, within the timeframe required by Franchisor, including,
equipment, signs, interior and exterior decor items, fixtures, furnishings, trade dress, color scheme,
presentation of trademarks and service marks, supplies and other products and materials to bring the Unit
in compliance with Franchisor’s then-current standards, specifications and design criteria for Abbott’s
Units, as contained in the then-current franchise agreement, Manual (as defined herein), or otherwise in
writing, including, without limitation, such structural changes, remodeling and redecoration and such
modifications to existing improvements as may be necessary; and

G. Franchisee shall pay to Franchisor the then-current renewal fee in effect at the date of
renewal.
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11l FEES

3.01. Inconsideration of the franchise granted 1o Franchisee herein, Franchisee shall pay to Franchisor
the following: ‘

A. A franchise fee of Twenty Six Thousand Dollars ($26,000) (“Franchise Fee™) of which
$7,500 is payable as a deposit upon the signing of the Addendum to the Franchise Agreement, Exhibit
“C” 10 this Agreement and the remainder is payable within five (5) days afier Franchisee’s signing and
delivery to Franchisor of a lease or other suitable arrangement for the Unit. Such Franchise Fee shall be
fully earned by Franchisor upon execution of this Agreement by Franchise.

B. A recurring, non-refundable royalty fee of $2.20 per gallon of frozen custard mix, frozen
yogurt, sherbet, and sorbet purchased by Franchisee or utilized by Franchisee or Franchisee’s assignecs in
operation of the Unit (“Per Gallon Royalty”); provided, however, that Franchisor reserves the right 10
charge a royalty fee equal to the greater of (i) the Per Gallon Royalty, or (1i) 5.5% of Gross Sales (as
defined. herein) of all goods sold at the Unit (and any other Units opened pursuant (o this Agreement)
during the term of this Agreement (“Gross Sales Royalty”). The Per Gallon Rovalty shall be due and
payable every two (2) weeks on the first business day of such week (i.€., Monday, uriless a holiday, in
which case it shall be due the next business day) on the number of gallons purchased during the preceding
applicable two (2) weeks. The Gross Sales Royalty shall be due and payable monthly on the first business
day of such month, unless a holiday, in which case it shall be due the next business day, and shall be
based on the Gross Sales of the preceding month.

C. Afier the expiration of the first calendar year of this Agreement, Franchisor may increase
the royalty amount but the increase will not exceed the percentage increase in the goods or general
category of the Consumer Price Index for All Urban Consumers (CPI1 U) published by the United States
Bureau of Labor Statistics, or comparable index if the specified index ceases to be available. The base
index will be that of the beginning of the calendar year in which this Agreement is executed by the
parties. Franchisor will give Franchisee written notice of any increased royalty amount, and such
increased royaity will be applicable to all sales by Franchisee from the beginning of the next calendar
month. The royalty per gallon as modified by escalation will be computed to two decimal places.

D. If Franchisor implements the Gross Sales Royalty, Gross Sales will be deemed to equal to
all revenues received less sales taxes collected, and once a month thereafter, based on Franchisee’s actual
Gross Sales, Franchisor will either issue a credit or an invoice to Franchisee representing the difference
between the applicable Per Gallon Royalty and the applicable Gross Sales Royalty. Any amount ducto
Franchisee (a credit) or any amount due to Franchisor (an invoice) will be credited or paid as applicable
on the next date a royalty payment is due.

E. Franchisee shall pay an initial advertising fee of Five Thousand Dollars (85,000) before
opening of the Franchised Unit and at the time the Franchise Fee is paid.

3.02  Franchisee will pay an advertising fee of $.195 per gallon of custard mix, yogurt, sherbet, or
sorbet; provided, however, that Franchisor reserves the right to charge an advertising fee equal to the greater of a)
$.195 per gallon of custard mix, yogurt, sherbet, or sorbet; or b) 2% of the Gross Sales of the Franchised Unit.
The advertising fee is due and payable biweekly during the initial calendar year or any portion of the calendar year
during which this Agreement is in effect. In the following years, the 2% fee may be increased by Franchisor to an
amount not to exceed 3% per year. Franchisor will apply amounts so received, together with an equal percentage
amount from each Abbott’s Unit owned by Franchisor, as Franchisor deems appropriate in Franchisor’s sole .
discretion, to the cost of advertising the product and Franchisee’s business and other franchisees who are also
paying an advertising fee to Franchisor and whose franchise primary marketing areas are within the same standard
metropolitan statistical area. Franchisor, in its sole discretion, may elect to waive or reduce the advertising fee if
Franchisor determines that Franchisee is outside of this primary marketing area.
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3.03  Franchisee agrees that, in case of default or delay on its parl in making any payments (o
Franchisor required under this Agreement, Franchisee will make an additional payment to Franchisor, in addition
1o the amounts due, equal to'0.5% per week, or portion of the week until paid.

3.04  Forthe purposes of this Agreement, the term “Gross Sales” shall mean all revenues generated by
Franchisee’s Unit {(and any other Units opened pursuant to this Agreement) conducted upon, from or with respect
10 the Franchised Unit, whether such sales are evidenced by cash, check, credit, charge, account, barter or
exchange. Gross Sales shall include, without limitation, monies or credit received from the sale of food and
merchandise, from tangible property of every kind and nature, promotional or otherwise, and for services
performed from or at the Franchised Unit. Gross Sales shall not include the sale of food or merchandise for which
refunds have been made in good faith to customers, the sale of equipment used in the operation of the Franchised
Unit, nor shall it include sajes, use or excise tax imposed by a governmental authority directly on sales and
collected from customers; provided that the amount for such tax is added to the selling price or absorbed therein,
and is actually paid by Franchisee to such governmental authority.

3.05 . Franchisor will not change the method of calculating royalties pursuant to Section 3.01.B without .
giving Franchisee at least six months” prior written notice.

3.06  Franchisee shall pay Franchisor an amount equal to any sales, use or similar tax (but not income
taxes) imposed on Franchisor by the authorized taxing authority of any state or political subdivision with respect to
any payment made by Franchisee to Franchisor for services or material furnished by Franchisor to Franchisee
under this Agreement.

V. ACCOUNTING AND RECORDS

4.01. Accurate Books and Records. During the Term of this Agreement, Franchisee shall maintain and
preserve, for at least three (3) years from the dates of their preparation, full, complete and accurate books, records
and accounts in accordance with generally accepted accounting principles and in the form and the manner
prescribed by Franchisor from time-to-time in the Manual (as defined herein) or otherwise in writing. These
records shall include, without limitation, cash register sales tape, purchases, sales and other tax returns (including
copies of applicable federal income tax retumns and those of Franchisee's assignees, if any, for verification of
royalty amounts payable), duplicate deposit slips and other evidence of Gross Sales and all other business
transactions. In addition, Franchisee grants to Franchisor the right to verify such amounts payable by checking or
receiving directly, copies of invoices or shipping data from Franchisor’s suppliers or approved suppliers of frozen
custard, sherbet mix, yogurt, or sorbet. ‘ .

4.02. Rovyalty Reports. Franchisee must report its Gross Sales (and all sales taxes collected and paid) to
Franchisor every month. Each monthly report shall be delivered to Franchisor by the third business day of the
next month on forms prescribed on forms prescribed by Franchisor, accurately reflecting all Gross Sales during the
preceding applicable period and such other forms, reports, records, financial statements or information as
Franchisor may reasonably require in the Manual (as defined herein), or otherwise in writing.

4.05. Other Reports. Franchisee shall also submit to Franchisor, for review or auditing, such other
forms, financial statements, reports, records, information and data as Franchisor may reasonably designéte, i the
form and at the times and places reasonably required by Franchisor, upon request and as specified from time-to-
time in the Manual (as defined herein) or otherwise in writing. If Franchisee has combined or consolidated
financial information reiating to the Franchised Unit with that of any other business or businesses, including a
business licensed by Franchisor, Franchisee shall simultaneously submit to Franchisor, for review or auditing, the -
forms, reports, records and financial statements which contain the detailed financial information relating to the
Franchised Unit, separate and apart from the financial information of such other businesses. Franchisee hereby
authorizes all of its suppliers and distributors to release to Franchisor, upon Franchisor’s request, any and all of its
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books, records, accounts or other information relating to goods, products and supplies sold to Franchisee and/or
the Franchised Unit. '

4.06. Equipment. Franchisee shall record all sales on cash registers or other point-of-sale equipment
approved, in writing, by Franchisor. -

407. Franchisor's Right of Audit. Franchisor or its designated agents or auditors shall have the right at
all reasonable times to audit, review and examine by any means, including electronically through the use of
telecommunications devices or otherwise, at its expense, the books, records, accounts, and tax retums of
Franchisee related to the Franchised Unit. If Franchisor has elected 1o have Franchisee pay Gross Sales Royalty

" and any audit, review or examination reveals that Gross Sales have been understated in any report to Franchisor,

Franchisee shall immediately pay to Franchisor the Gross Sales Royalty due with respect to the-amount
understated upon demand, plus the additional payment provided for in Section 3 calculated from the date such
amount was due until paid. If any such understatement exceeds two percent (2%} of Gross Sales as set forth in the
report, Franchisee shall, in addition, upon demand, reimburse Franchisor for any and all costs and expenses
connected with such audit, review or examination (including, without limitation, reasonable accounting and
attorneys’ fees). The foregoing remedies shall be in addition to any other rights and remedies Franchisor may
have.

V. PROPRIETARY MARKS

5.01. htisunderstood and agreed that the Franchised Unit granted herein to use Franchisor’s Proprietary
Marks applies only 10 use in connection with the operation of the Franchised Unit franchised in this Agreement at
the location designated in Section 1 hereof, and includes only such Proprietary Marks as are now designated or
which may hereafier be designated, in the Manual (as defined herein} or otherwise in writing as a part of the
System (which might or might not be ali of the Proprietary Marks pertaining to the System owned by Franchisor),
and does not include any other mark, name, or indicia of origin of Franchisor now existing or which may hereafter
be adopted or acquired by Frahchisor.

5.02. Withrespect to Franchisee’s use of the Proprietary Marks pursuant to this Agreement, Franchisee
acknowledges and agrees that:

A. Franchisee shall not use the Proprietary Marks as part of Franchisee’s corporate or other
business name; . ’

B. Franchisee shall not hold out or otherwise use the Proprietary Marks to perform any
activity or incur any obligation or indebtedness in such manner as might, in any way, make Franchisor
liable therefor, without Franchisor’s prior written consent;

C. Franchisee shall execute any documents and provide such other assistance deemed
necessary by Franchisor or its counsel to obtain protection for the Proprietary Marks or to maintain the
continued validity of such Proprietary Marks; and

D. Franchisor reserves the right to substitute different Proprietary Marks for use in
identifying the System and the franchised businesses operating thereunder, and Franchisee agrees to
immediately substitute Proprietary Marks upon receipt of written notice from Franchisor.

5.03. Franchisee expressly acknowledges Franchisor’s exclusive right to use the mark “Abbott’s” for
store services, ice cream products, including frozen custard, frozen yogurt, sherbet, and other related food
products; and the other Proprietary Marks of the System. Franchisee agrees not to represent in any manner that it
has any ownership in the Proprietary Marks or the right to use the Proprietary Marks except as provided in this
Agreement. Franchisee further agrées that its use of the Proprictary Marks shall not create in its favor any right,
title, or interest in or to the Proprietary Marks, and that all of such use shall inure to the benefit of Franchisor.
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